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2012 San Diego Chapter APA Elections 

Ballots have been sent out for the following 

positions up for election: 

× President  

× Program Director 

× Membership Director 

× Chapter Coordinator 

Board duties for even year positions are on this 

document: SDAPA Board Elections Duties Even 

Year.pdf 

Ballots are due by May 15, 2012.  The installation of 

the new officers will be held at the June meeting.   

 

We also currently have two vacant appointed 

positions: 

× Education Coordinator 

× Corporate Sponsors/Vendor Relations 

Please vote for a member with this form: Ballot 

(Even year) 2012.doc 

Complete, save, and email back to Kathrine 

Williams @ klwilliams65@gmail.com 

 

CPP/FPC Study Groups 

 

Summer/Fall Sessions will begin June 2012 

 

For more information visit: 

http://sandiegochapterapa.org/education 
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Read more about this topic :  
http://www.barkerolmsted.com/news/index.php 
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Legislative and Regulatory 

Updates 

 
California Legislative Update 

 

By Christopher W. Olmsted  

Expanding Family Leave 

 

The California Assembly is considering a bill which 

would expand the California Family Rights Act. AB 

2039 would seek to expand Californiaôs version of the 

FMLA to include additional types of family members 

with serious medical conditions for whom employees 

could take time off. 

 

The expanded coverage would include:  

 

(1) eliminating the age and dependency elements from 

the definition of "child," thereby permitting an 

employee to take protected leave to care for his or her 

independent adult child suffering from a serious health 

condition (currently CFRA and FMLA cover minor 

children only in most circumstances);  

 

(2) expanding the definition of "parent" to include an 

employee's parent-in-law (currently CFRA and FMLA 

do not cover in-laws); and  

 

(3) permitting an employee to also take leave to care 

for a seriously ill grandparent, sibling, grandchild, or 

domestic partner, as defined. (Currently FMLA and 

CFRA do not cover such relatives, except that under 

California law registered domestic partners already 

have such rights.) 

 

This proposed expansion of CFRA could potentially 

double up family leave for employees. For example, 

under FMLA an employee could take off 12 weeks to 

care for a sick child, and then in the same year take 

another 12 weeks off to care for a sick grandparent. 

 

The bill is currently working its way through the 

Assembly. 

  

                                                                      (Continued) 
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Adding Unemployed As A Protected Class 

 

AB 1450 would prohibit employers from 

considering an applicantôs unemployed status 

when making a hiring decision.  

 

The billôs supporters believe that some 

employers prefer to hire applicants who already 

have a job, rather than those who have been 

unemployed for some period. Further, they 

believe that such a practice is just as insidious as 

race, age gender or other forms of 

discrimination.  

 

This bill is classical political nonsense. In 

practical effect, it would prohibit a company 

from considering the fact that an applicant is 

unemployed, for example, because he was 

terminated from his last job for performance 

problems. The California Chamber of 

Commerce comments that this bill, if passed 

into law, ñwill essentially prohibit employers 

from legitimately inquiring into an applicantôs 

employment history, due to fear that any such 

inquiry will ultimately lead to penalties and 

costs on the basis that the applicant was 

discriminated against because of his/her status 

as unemployed.ò 

 

The bill is currently working its way through the 

Assembly. 

 

 

Recruiters Deemed Exempt Commissioned 

Salespersons,  Denied Overtime Claims 

 
California labor law provides that commissioned 

salespersons are exempt from overtime and 

other wage and hour rules. Lawsuits often arise 

over whether salespersons actually qualify for 

the exemption. Questions arise such as ñwhat 

exactly is ósellingô and precisely what do we 

mean by ócommissionsôò? These questions were 

answered in a recent California appellate court 

case titled Muldrow v. Surrex Solutions 

Corporation. 

 

 

Tyrone Muldrow and his co-workers worked as 

recruiters. Surrexôs clients would place job orders 

for open positions and the recruiters would search 

for potential candidates to fill the orders. After 

searching for and finding candidates, the recruiters 

then attempted to convince both the candidate and 

the client that the placement of the candidate with 

the client was a proper fit. 

Surrex characterized the recruitersô jobs as sales 

oriented. Surrex produced job descriptions, training 

materials, and company witnesses who all affirmed 

the sales nature of the position.  

 

Surrex obtained revenue from a client only in the 

event of a successful placement.  

 

What is an Exempt Salesperson? 

 

Generally, in California employees are entitled to 

overtime pay for work in excess of 8 hours in a day 

or 40 in a workweek (among other circumstances).  

 

There is an exemption for certain sales positions, 

where the employeeôs earnings exceed 1 İ times 

the minimum wage and where more than half of the 

employeeôs compensation represents commissions. 

 

Were the Recruiters Engaged in Sales? 

 

The employees argued that they were not 

salespersons because they were not engaged in 

selling a product or service. But the court agreed 

with Surrex, finding that the position involved 

sales. This was based on several considerations.  

 

First, offering a candidate's employment services in 

exchange for money meets the ordinary definition 

of the word ñsell,ò which is ñto give up property for 

something of value (as money).ò  

 

Further, Surrex presented evidence and testimony 

that the recruiters engaged in what is commonly 

thought of as sales-related activity. That is, they 

attempted ñto persuade or influence clients to a 

course of action or to the acceptance of something.ò  
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Finally, it was undisputed that Surrex did not 

obtain any revenue unless and until an employer 

client selected a candidate proffered by a 

consulting services member. Thus, it was only 

upon the successful placement of a candidate that 

Surrex recorded a sale, and that a Surrex client 

became a paying client. Because of this, the sales 

activity included not only finding new clients for 

Surrex, but also finding candidates and convincing 

the client to hire the candidates. 

The court rejected the employeeôs argument that 

all of the time spent searching online, cold calling, 

interviewing candidates, inputting data, and 

submitting resumes was not selling. ñPlaintiffs 

point to the number of activities the employees are 

engaged in prior to the actual point in time that the 

sale is made. This argument perceives the word 

sales in a vacuum contrary to the job description 

of any salesman. The whole point of these 

activities, including online search for candidates, 

resume reviews, unsolicited (cold) calls, etc., are 

the essential prerequisites necessary to 

accomplishing the sale.ò 

Were the Recruiters Paid a Commission? 

 

The recruiters were paid commissions for placing 

candidates as direct hires (hired directly by the 

client) and also for placing candidates as leased 

ñconsultants.ò Surrex paid the recruiters a 

percentage of the placement fee for direct hires. 

For the consultants, Surrex paid the recruiters a 

percentage of the adjusted gross profit. 

The recruiters argued that they were not exempt 

because they were not paid proper commissions. 

They argued that the commission formula for 

placement of consultants was too complex and 

wasnôt simply based on a percentage of the 

service price. 
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The court rejected this argument. The rules 

pertaining to exempt salespersons do not require 

that the commission formula be a straight 

percentage of price. It is permissible to calculate 

commissions based on price and net profit rather 

than just price. The court noted that the recruiters, 

when negotiating a contract, affected not only the 

revenue that Surrex received, but also the costs 

that Surrex would bear. Basing the commission in 

part upon net profit gave the recruiters an incentive 

to maximize that profit. On the other hand, a 

commission system based solely on revenue or 

price would fail to reward employees who helped 

Surrex achieve greater profits by limiting costs. 

 

Practical Tips: 

 Pinpoint the sale. Be sure that your 

exempt salespeople are actually selling a 

product or service. In this case, sales involved 

convincing the candidate and the client to 

accept terms of employment. Further, it was 

essential that the company earned money only 

upon a successful placement. Had the 

company (and recruiter) earned a fee 

regardless of placement, the court might have 

ruled for the employees. 

 Define commissions. It is important to 

carefully define the commission structure. 

Commissions need not simply be a percentage 

of sale price. In this case, the court found it 

permissible to include a net profit formula. Be 

careful; in other cases courts have rejected 

formulas based on points or other factors not 

related to the value, price or profit made on a 

sale. 

 Get it in writing.  It is a best practice to 

put commission plans in writing. In California, 

beginning in 2013 such writings will become 

mandatory. 
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Should Your Volunteer Student Interns Be 

Paid? 

 

Avoiding State and Federal Wage Liability 

 
The bright and eager, but unemployed and in 

oversupply. Our countryôs universities are full of 

this sort. They lust for an internship with your 

company. They will even work for free, just for 

the experience. So why not let them? Labor law, 

thatôs why.  

 

Some big companies are fighting off labor 

lawsuits. The New York Times reported recently 

that a former unpaid intern recently sued the 

publishing company Hearst Corporation. The 

employee worked at the publisherôs fashion 

magazine, Harperôs Bazaar. She alleges in her 

lawsuit that the publisher violated federal and 

state wage and hour laws by not paying her even 

though she often worked there full time. 

 

The attorneyôs website states that the employee 

ñregularly worked more than 40 hours per week, 

and sometimes as many as 55 hours per week, 

without compensation as an intern on the staff of 

Harperôs Bazaar in 2011. The complaint alleges 

that Hearst pays its interns no compensation for 

the work they perform, including minimum or 

overtime wages, in violation of federal and state 

labor laws.ò The attorneys state that they intend 

to form a class action consisting of all current 

and former interns. 

 

The lawsuit makes reference to the Labor 

Department standards referenced below. The 

lawyers point out that unpaid internships are 

only lawful in the context of an educational 

training program, when the interns do not 

displace regular employees and the employer 

derives no immediate advantage from the 

internôs work. The lawsuit alleges that the 

interns were performing ordinary tasks such as 

picking up and delivering fashion samples, 

which regular employees would otherwise 

perform and which were unrelated to educational 

purposes. 

Federal Criteria 

Before hiring a volunteer student intern, consider 

state and federal law. In some cases, the law will 

permit a company to bring in unpaid interns. 

However, the criteria are very strict. If these criteria 

are not met, you are required to pay the student at 

least minimum wage. 

 

Under federal law, an intern might be entitled to 

wages. We start with the somewhat esoteric 

question: what does it mean to ñemployò a person? 

The esoteric answer: ñto suffer or permit to work.ò 

 

Many court cases have hinged on this question. The 

Supreme Court has held that the words ñto suffer or 

permit to work,ò as used in the Fair Labor 

Standards Act (FLSA) to define ñemploy,ò do not 

make all persons employees who, without any 

express or implied compensation agreement, work 

for their own advantage on the premises of another. 

Whether trainees or students are employees of an 

employer under the FLSA will depend upon all of 

the circumstances surrounding their activities on 

the premises of the employer. According to the 

Department of Labor, if all of the following criteria 

apply, the trainees or students are not employees 

within the meaning of the Act: 

 

1) The training, though it may include actual 

operation of the employerôs facilities, is similar to 

training that would be given in a vocational school.  

 

2) The training is for the benefit of the student. 

 

3) The student does not displace regular employees, 

but works under close observation of a regular 

employee.  

 

4) The employer that provides the training receives 

no immediate advantage from the activities of the 

trainees or students and, on occasion, his operations 

may even be impeded. 
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5) The student is not necessarily entitled to a job 

at the conclusion of the training period.  

 

6) The employer and the student understand that 

the student is not entitled to wages for the time 

spent training. 

 
For additional information, read The DOL Volunteer 
Factors:  
Department of Labor ELAWS  
Department of Labor Wage and Hour Division  
 

Chasing the Fake Rabbit? 

 

If you visit a dog racing track, you see 

greyhounds chase after a fake rabbit, but they 

never catch it. Is an unpaid internship like the 

fake rabbit? 

 

Say a college student contacts the manager of 

your marketing department and inquires whether 

she may volunteer as a student intern for the fall 

semester. She is an upperclassman majoring in 

journalism and she is familiar with your design 

software. She could really help with the backlog 

of work in the department, including filing, some 

bookkeeping, and a little bit of writing. You canôt 

beat the price. Should you take her up on her 

offer? 

 

Some criteria are easy to satisfy. It is simple 

enough to advertise for an educational internship 

and to document in writing that the student 

understands she will work without pay, and is not 

promised employment at the conclusion of the 

internship. To satisfy California rules, a student 

can be recruited through a university internship 

program rather than from the community at large. 

 

The other requirements are more rigorous than 

most employees realize. The California DLSE 

has taken a particularly stringent view towards 

the second requirement, finding in many cases 

that the volunteer has displaced work done by 

regular employees. In the hypothetical, the 

journalism student is performing filing and 

bookkeeping duties that arguably a regular 

employee may otherwise perform.  

 

 

 
 

The writing experience would benefit a 

journalism major, but what about the filing and 

bookkeeping? Is there enough benefit to the 

student, despite some of the mundane tasks? This 

is a gray area. 
 

Further, it is challenging to establish that the 

employer derives no immediate benefit from the 

activities of the trainee. In the hypothetical, the 

employer may arguably be seen to benefit from 

the work product prepared by the volunteer 

student if it were to incorporate the writings into 

its published materials.  

 

Employers should carefully evaluate the 

applicable state and federal criteria to avoid 

following Hearst and Foxlight into the legal 

morass. If in doubt, it is a better practice to either 

pay the student at least minimum wage, or, 

alternatively, not take on the volunteer at all.  
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 

Barker Olmsted & Barnier 

2341 Jefferson Street 

Suite 200 

San Diego, CA 92110 

(619) 682-4040 

Chris Olmsted 

cwo@barkerolmsted.com   
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Two Percent Social Security Tax Cut 

Extended Through the End of 2012. The 

Middle Class Tax Relief and Job Creation Act 

of 2012 extends until the end of 2012 the 

reduction in the social security tax rate paid by 

employees from 6.2% to 4.2%. Pub. L. No. 

112-96.  

 

IRS Releases Form 941 for 2012. Form 941, 

Employer's Quarterly Federal Tax Return, and 

the 2012 Instructions for Form 941  

 

IRS Chart Summarizes Rules on W-2 

Reporting of Employer-Provided Health 

Coverage.  
 

Obama Administration Releases Fiscal 2013 

Budget Proposal. The fiscal 2013 budget 

includes proposals to provide unemployment 

insurance (UI) tax relief to employers and 

expand the FUTA wage base, reinstate and 

make the FUTA surtax permanent, provide a 

temporary 10% tax credit for new jobs and 

wage increases, require a certified taxpayer 

identification number from contractors, 

reinstate the 39.6% and 36% income tax rates, 

restructure the federal wage reporting process, 

mandate automatic enrollment in individual 

retirement accounts (IRAs), and more. 

 

California and Louisiana Join DOL 

Misclassification Initiative.  

 

IRS Ends Monthly Filing and Special 

Deposit Procedures. An IRS memorandum 

states that effective January 1, 2012, monthly 

filing and special deposit procedures for 

noncompliant employers are "obsolete" and 

should no longer be used. A transition timeline 

is provided. SBSE-05-1211-090. 

 
 

 

IRS Updates 
 

Crew Members' In-Flight Meals Were Not De 

Minimis Fringes. A memo released by the IRS 

Office of Chief Counsel concludes that in-flight 

meals provided by an airline to crew members 

were not 100% excludable as fringe benefits 

because they were not provided at an "eating 

facility." OCC Memo. 201151020. 

 

E-Verify Self Check Now Available 

Nationwide. U.S. Citizenship and Immigration 

Services (USCIS) has announced that E-Verify 

Self Check ï a free online service of E-Verify 

that allows workers to check their own 

employment eligibility status ï is now available 

in all 50 states, the District of Columbia, Guam, 

Puerto Rico, the U.S. Virgin Islands, and the 

Commonwealth of the Northern Mariana Islands.  

 

IRS Unveils 2.0 Version of Smartphone App. 
The IRS has announced the availability of 

IRS2Go 2.0, an expanded version of its 

smartphone application, on the Apple and 

Android platforms.  

 

SSA Says It Will Resume Mailing Some 

Benefits Statements. The Social Security 

Administration has announced plans to resume 

mailing Social Security Statements to workers 

age 60 and above and first-time mailings to 

workers at age 25, and eventually to make the 

information available to all workers online.  

 

IRS Reminds Providers Not to File Before 

Receiving Forms W-2. The IRS has issued a 

reminder that an authorized IRS e-file provider is 

prohibited from submitting electronic returns 

until all Forms W-2, W-2G, and 1099-R are 

received from the taxpayer. 
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More IRS Updates 
 

IRS Issues Guidance on Claiming Expanded 

WOTC for Hiring Veterans.  The IRS has 

issued guidance and forms that employers can 

use to claim the expanded Work Opportunity 

Tax Credit under the VOW to Hire Heroes Act, 

which expands the WOTC for businesses that 

hire eligible unemployed veterans and for the 

first time also makes the credit available to 

certain tax-exempt organizations. Notice 2012-

13.  

 

IRS Answers Employer FAQs on Affordable 

Care Act. The IRS has released answers to 

Frequently asked Questions from employers on 

provisions of the Affordable Care Act (Pub. L. 

No. 111-148) governing automatic enrollment 

(new §18A of the Fair Labor Standards Act), 

employer shared responsibility (new §4980H of 

the Internal Revenue Code), and the 90-day 

waiting period limitation (new §2708 of the 

Public Health Service Act). It also describes 

various approaches under consideration for 

future guidance. Notice 2012-17.  

 

APA Offers Recommendations to IRS on 

Real-Time Tax System Initiative. At the 

January 25 public meeting on Commissioner 

Shulman's real-time tax initiative, an APA 

representative made recommendations in 

connection with: accelerating filing deadlines, 

accelerating the provision of Forms W-2 to 

employees, electronic filing changes, state W-2 

filing processes and deadlines, and delaying the 

filing season. 

 

IRS Releases Form 1099-MISC for 2012. 

Form 1099-MISC, Miscellaneous Income, and 

the 2012 Instructions for Form 1099-MISC  
 

IRS Releases 2012 Pub 15-A, Employer's 

Supplemental Tax Guide.  

 

IRS YouTube Videos Offer Last-Minute 

Help for Taxpayers 
IR-2012-41, April 4, 2012 ð IRS videos 

provide a variety of information to taxpayers 

and can help with last-minute questions about 

return filing, tax payments and refunds. 

 

Canôt File By April 17? Use Free File to Get 

a Six-Month Extension; E-Pay and Payment 

Agreement Options Available to People Who 

Owe Tax 
IR-2012-40, April 3, 2012 ð The IRS reminded 

taxpayers that quick and easy solutions are 

available if they canôt file their returns or pay 

their taxes on time, and they can even request 

relief online. 

 

IRS Offers New Penalty Relief and Expanded 

Installment Agreements to Taxpayers under 

Expanded Fresh Start Initiative 
IR-2012-31, March 7, 2012 ð The IRS 

announced a major expansion of its ñFresh 

Startò initiative to help struggling taxpayers 

with new penalty relief to the unemployed and 

making Installment Agreements more available. 

 

Tax Scam Warning: Beware of Phony 

Refund Scheme Abusing Popular College 

Tax Credit; Senior Citizens, Working 

Families and Church Members Are Targets 
IR-2012-29, March 2, 2012 ïï The Internal 

Revenue Service warned senior citizens and 

other taxpayers to beware of an emerging 

scheme tempting them to claim fraudulent 

refunds. 
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 Alabama ï E-Verify requirement 

implemented 

 

 Arkansas ï Form W-2 magnetic media, 

electronic filing specifications revised 

 

 Colorado ï Form W-2 electronic filing 

threshold announced 

 

 Connecticut ï Form W-2 electronic filing 

requirements issued; Employer's Tax 

Guide updated 

 

 Delaware ï withholding tables revised 

 

 Florida ï UI interest (loan) assessment to 

be collected 

 

 Georgia ï SDU bank changed 

 

 Idaho ï IRC references updated 

 

 Louisiana ï withholding rules adopted 

 

 Maine ï electronic filing threshold 

lowered for payroll returns, annual 

reconciliation form 

 

 Massachusetts ï qualified transportation 

fringes announced 

 

 Michigan ï outstanding FUA loan repaid, 

new loan balance announced, UI 

'obligation assessment' to be imposed 
 

 

 

 

State and Local News 
 

 Minnesota ï Form W-2 electronic filing 

threshold lowered, information updated 

 

 Nebraska ï Fremont E-Verify ordinance 

upheld 

 

 New Mexico ï withholding tables revised, 

Santa Fe minimum wage increased 

 

 New York ï guidance issued on MCTMT 

changes 

 

 Ohio ï Form W-2 magnetic media filing 

requirement updated, Akron tax amnesty 

program offered 

 

 Oregon ï new Form W-2 electronic filing 

system anticipated, paper reconciliation 

report required, due date extended for 

Forms W-2 filed via iWire Direct 

 

 Pennsylvania ï Act 32 policy and 

procedure manual released 

 

 South Carolina ï Form W-2 electronic 

filing portal available 

 

 Virginia ï IRC references updated 

 

 Washington ï workers' compensation 

rates adopted, same-sex marriage 

legalized 

 

 West Virginia ï EFT threshold lowered; 

Form W-2 magnetic media, electronic 

filing specifications revised 
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Ronald McDonald House  
The San Diego Chapter of the American Payroll 

Association has been involved with the Ronald McDonald 

House® in San Diego for many years. We support the 

house in its continuing effort to help families in need by 

sponsoring dinners, donation drives, and individual events 

to the House as needed. Please join us in our endeavor by 

joining us at dinner or contributing to a future drive.  

 

2012 RMH Events 

 June 28, 2012 

 August 16, 2012 

 

Contact CeCe Bramlett at (619) 920-8525 or 

ccbramlettsdapa@yahoo.com to participate. 

National APA Events  

Fall Forum 

This conference focuses on leadership and organizational 

efficiency and will take place September 19-21, 2012 in 

Las Vegas, NV at The Mirage.  
More Information  

 

Educational Institutions Payroll Conference 

The focus is on payroll issues special to institutions of 

higher education. The 25th annual conference will be held 

in St. Louis, MO October 21 ï October 24, 2012.  

More Information  

 

Capital Summit 

Meet in Washington, DC with government officials from 

IRS, SSA, DOL and more. March 26-27, 2012.  

More Information 

 

2012 Congress 

APA's 30th Anniversary Congress features workshops, 

payroll and finance expo, networking and much more. 

May 6-10, 2012 in Orlando, Florida. 
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Local Chapter Events 
 

April 19, 2012 - Unclaimed Wages FSI Track  

(3:15 PM ï 5:00 PM) 

SDCOE Room 306, 6401 Linda Vista Road 

San Diego, CA 92111 

 

May 17, 2012 - Dealing with the EDD and winning  

(3:15 PM -  5:00 PM) 

SDCOE, JRRTC-Room 202 -Labs 1&3, 6401 Linda 
Vista Road, San Diego, CA 92111  
 

June 21, 2012 - CA, IL, and NY Leave Laws  

(3:15 PM ï 5:00 PM) 

SDCOE Room 306, 6401 Linda Vista Road, San Diego, 

CA 92111 

 

July 21, 2012 - All Day Law Seminar  

(8:30 AM - 4:00 PM) 

Location: TBD 

 

August 16, 2012 - National Payroll Week Picnic 

(11:30 AM- 1:00 PM) 

San Diego Mission Bay - Playa Pacifica II 

 

September 20, 2012 - Southern California Focus Day  

(8:00 AM ï 5:00 PM) 

Visit: http://www.socalfocusday.org/  

 

September 27, 2012 - Retirement Planning  

(3:15 PM - 5:00 PM) 

SDCOE Room 306, 6401 Linda Vista Road, San Diego, 

CA 92111 

 

October 18, 2012 - All Day Seminar  

(8:30 AM - 4:00 PM) 

SDCOE Annex C, 6401 Linda Vista Road, San Diego, 

CA 92111 

 

November 15, 2012 - SDAPA Holiday Luncheon  

(11:30 AM - 1:30 PM) 

Tom Ham's Lighthouse - Harbor Island 

 
 

o  

 

 
 

 

 

Local and National Payroll Events 


